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Summary

The Constitution of the Kingdom of Thailand B.E. 2560 (2017) has mandated
the Ombudsman to recommend the relevant State agencies to revise any
law, rule regulations, rules, or order or any operative procedure that causes
grievance, unfairness, or imposes an unnecessary or undue burden
on people; to conduct fact-finding when it is found that there is a person
affected by grievance or unfairness arisen from non-compliance with the law
or ultra vires acts of State agency or State officials in order to relevant State
agencies to eliminate or deter such grievance of unfaimess; and to submit
to the Council of Ministers for acknowledgement that a State agency has not
yet correctly and completely complied with Chapter V Duties of the State.
The Ombudsman may also refer a matter together with an opinion to
the Constitutional Court, where any provision of law begs the question of
the constitutionality; the Constitutional Court shall consider and render
a decision without delay. Likewise, the Ombudsman may refer a matter to
the Administrative Court where a rule, order or any other of a State agency
or State official begs the question of the constitutionality or legality,
the matter shall be referred to the Administrative Court; the Administrative

Court shall consider and render a decision without delay as enshrined by
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the Constitution. However, the fiscal year of B.E. 2561 (2018) marks a
transitional period for the Thai Ombudsman institution since the Organic Act
on Ombudsmen B.E. 2560 (2017) - which contained fundamental changes to
the Ombudsman’s rules of procedures, especially in complaints handling -
came into force on 28 December 2017. Thus, the Ombudsman’s performance
in the 2018 fiscal year can be divided into two parts in relation to the Organic
Act on Ombudsmen enforced at the time. The first period was from
1 October to 27 December 2017 marked the enforcement of the Organic Act
on Ombudsmen B.E. 2552 (2009) while the second, which lasted from
28 December 2017 to 30 September 2018, fell under the current mandate.

During this time, the Ombudsman has ensured that necessary preparations
be made to provide a basis for the new mandate, which included
the restructuring of the Ombudsman’s office, and the revision of rules
and procedures. These allowed the Ombudsman’s performance during
the transitional period to be unhindered and not in any way impeding
the people’s access to justice. In this manner, the Ombudsman’s performance

can be summarised as follows:-

In the 2018 fiscal year, the Ombudsman has received a total of 4,435 complaints

for further consideration. Among these, 2,765 complaints , or 62.34 percent,
has been examined; coordinated with the relevant State agencies;
come under fact-finding investigations; and subject to decisions and
recommendations. This marks an increase from the fiscal year of 2017 which

was at 60.72 percent.
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Following the mandate in revising any law, rule regulations, rules or order or
any operative procedure that causes grievance or unfairness or imposes
an unnecessary or undue burden on people, the Ombudsman, in the fiscal
year 2018, has considered a number of prominent cases, as well as
conducting studies, and made recommendations to relevant State agencies
for further actions i.e. the impacts of the Commuter Train System
(Red Line) Project, Bang Sue — Rangsit section, on nearby communities; and
the recommendations to revise rental regulations of commercial spaces in
airport terminals. Moreover, the Ombudsman also emphasises on conducting
fact-finding investigations on a case-by-case approach so that State agencies
to redress public grievances for example, the case regarding an insured
person not being able to obtain benefits and the ones regarding human
organ transplantation. For these issues, the Ombudsman has coordinated

with related parties and has successfully solved the matters.

Furthermore, the Ombudsman also adopts a proactive approach by means
of conducting studies to solve systemic issues to protect public interest
and problems affecting the general public. The Ombudsman has conducted

four studies, which are still ongoing, on the following topics:

1. Overlapping territories in Khao Laem Ya - Moo Koh Samet National
Park, Thailand;

2. Insurgency in the South of Thailand;

3. Inspection of private companies, manufacturing cosmetics by

related State authorities;

4. Approval for private companies to conduct electronic waste

management in Plaeng Yao district, Chachoengsao province.
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It should be noted that the Ombudsman’s main objective is to redress
grievances and injustice by means of peaceful settlement; as well as impartial
and fair fact-finding investigations for all parties involved; and both formal
and informal coordination to ensure swift resolution. To reflect the Ombudsman’s
efficiency, a satisfaction survey has been conducted on our complainants
for the 2018 fiscal year. The study found that the level of their satisfaction
towards the Ombudsman’s complaint handling remained good in all aspects,

as illustrated below:

Lodging and receiving complaints (79.60 percent)

Fact-finding investigation procedures (76.20 percent)

Consideration of complaints (78 percent)
- Post-consideration procedures (70.80 percent)

However, it should be noted that complainants held a good level of
satisfaction in the Ombudsman’s overall complaints handling procedures.
(77.80 percent)

The Ombudsman’s performance under Chapter V Duties
of the State, Constitution of the Kingdom of Thailand

Section 230 (3) of the Constitution of the Kingdom of Thailand B.E.2560 (2017)
has provided that the Ombudsman have the duties and powers to submit
to the Council of Ministers for acknowledgement that a State agency has not yet
correctly and completely complied with Chapter V Duties of the State which
provided that “the State had duties towards the people” and had to conduct

the obligations prescribed for “all peoples” or “all communities” in general.
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In this manner, each people or community does not have to exercise the
“right to appeal”. Should the State does not comply with the said provisions
of the Constitution, or does not fulfill its obligations to its full capacity,
the peoples and communities shall have the right to follow-up on the matter,
and even opt for legal actions against the relevant State agencies to ensure

public interest.

In addition, Section 51 of the Constitution of the Kingdom of Thailand B.E. 2560
(2017) also prescribes any act provided by the Constitution to be the duty of
the State under Chapter V Duties of the State, if the act is for the direct
benefit of the peop[e, the people and the community shall have the right to
follow up and urge the State to perform such act, as well as to take legal
proceedings against a relevant State agency to have it provide the people or
community such benefit in accordance with the rules and procedures by law.
Following this provision, in order to provide effective scrutiny of the exercise
of State power, Section 45 of the Constitutional Court Procedures B.E. 2561
(2018) prescribes rules and procedures for aggrieved persons affected by
the State not fulfilling its duties prescribed by law, to submit a motion to
the Ombudsman within 30 days as from the date of the written challenge
earlier provided for the relevant State agency. In the case where the Ombudsman
considered that the state agency does not perform duties in accordance with
the Constitution, the Ombudsman shall inform the consideration to the
complainant or relevant state agency, but in the case where the Ombudsman
considered that the state agency does not perform duties in accordance
with the Constitution, the report of the Ombudsman with an opinion and

recommendation shall be submitted to the Council of Ministers for consideration.
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In such case, if the person or community is of the opinion that the consideration
of the Council of Ministers has not been applied in accordance with the provision
under chapter V Duties of State, the person or community shall have the right
to submit the petition to Constitutional Court for consideration as described
in the section 7 of the Constitutional Court Procedures B.E. 2561 (2018).

For the 2018 fiscal year, the Ombudsman has prepared to take on this new
aspect the mandate by conducting an analysis on the 2017 Constitution’s
Chapter V Duties of State’s all 13 Sections, from Section 51 to 63, to forge
a guideline for further related procedures, while keeping in mind the proactive
and systemic approach with tangible results, to ensure public interest.
Currently, the Ombudsman is in the process of conducting studies to provide
recommendations to the Council of Ministers, regarding State agencies not

fulfilling their duties; these include;

- Recommendations on effective prevention and reduction of road

accidents;
- Recommendations on road accidents on Highway no.12 Mae Sot-Tak;

- Recommendations on the control of hazardous chemicals used in

agriculture: the case of paraquat;
- Recommendations on waste management in Thai seas;
- Recommendations on the management of school lunch projects;

- Recommendations on ASEAN-China Free Trade Agreement.
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The Ombudsman’s performance in a matter

to the Constitutional Court or the Administrative Court

As prescribed by law, the Ombudsman may refer a matter to the Constitutional
Court or the Administrative Court where any provision of law begs the question
of the constitutionality; the matter shall be referred together with an opinion
to the Constitutional Court or where a rule, order or any other act of a State
agency or State official begs the question of the constitutionality or legality,
the matter shall be referred to the Administrative Court. In 2018 fiscal year,
there has been significant cases such as a case referred to the Constitutional
court, regarding the legality of separate prosecutions which may not be in
compliance with the rule of law and Section 25 and 213 of the Constitution
of the Kingdom of Thailand B.E.2560 (2017); and another case, also referred
to the Constitutional court, requesting the latter’s opinion on the compliance
of the Organic Act on Political Parties B.E. 2560 (2017) (amended by National
Council for Peace and Order (NCPO) Order No. 53/2560) with Section 25,
Section 26, Section 27, and Section 45 of the Constitution of the Kingdom
of Thailand B.E. 2560 (2017).

Moreover, the Ombudsman still has an obligation under Section 213 of
the Constitution of the Kingdom of Thailand B.E. 2560 (2017) for which Section
46 of the Organic Act on Procedures of the Constitutional court B.E. 2561
(2018) has provided further related rules, procedures, and conditions that
“[tlhe person who directly suffers violation of a right or liberty and thereby
suffers grievance or injury or may inevitably suffer grievance or injury in
consequence of the violation of such right or liberty has the right to submit

a motion to the Court for trial and adjudication of the case under section 7
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(11). In this regard, a motion shall first be submitted to the Ombudsman...”
In addition, Section 48 of the said Organic Act also indicates that any person
who suffers violation of a right or liberty constitutionally protected shall,
if such person considers that such violation results from the provisions
of law being contrary to or consistent with the Constitution, may submit a
motion to the Ombudsman. This indicates that the Ombudsman has a
crucial role in the protection of individual rights and freedoms guaranteed
by the Constitution — making the Ombudsman a “screening body” for cases
submitted for further consideration by the Constitutional court. It should be
noted that from 3 March 2018, the date the Organic Act on Procedures of
the Constitutional court, B.E. 2561 (2018) came into force, to 30 September 2018,
the Ombudsman has received a total of 11 complaints pursuant to Section
213. However, none of them were in accordance with the rules, procedures,
and conditions prescribed by the Organic Act on Procedures of the
Constitutional court B.E. 2561 (2018); hence, the Ombudsman did not refer

any matter to the Constitutional court in the 2018 fiscal year.

International cooperation between Ombudsman institutions

Apart from the exercise of the mandates, the Ombudsman also seeks to
develop its roles internationally under his legal capacity which has been
ongoing for the past two decades. The Ombudsman’s works in developing
the institution’s work to achieve international standards have yielded many
tangible results, especially in the development of networks of bilateral co-
operation between members of the International Ombudsman Institute

(I01) and Asian Ombudsman Association (AOA). These activities allowed
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the Thai Ombudsman to obtain further insights and best practices
of Ombudsmanship around the world, which can be taken to improve
the Ombudsman’s capacity as an oversight mechanism, in line with
the principles of good public administration, the protection of individual
richts and freedoms, and good governance. The Ombudsman’s work in this

aspect in the 2018 fiscal year includes the following;
- 10l board of directors meeting;
- 10l Executive Committee (Ex-Com) meeting;

- Activities under the Memorandum of Understanding (MOU) on
cooperation with the Anti-Corruption and Civil Rights Commission (ACRC),

Republic of Korea;
- Extension of MOU with Ombudsman Republik Indonesia

- MOU with the Authorized Person of the Oliy Majlis of the Republic
of Uzbekistan for Human Rights (Ombudsman)

- MOU with the National Commission of Supervision (NCS), People’s
Republic of China

- MOU with the Administrative Evaluation Bureau (AEB), Japan

Currently, the Ombudsman is also in the process of developing a new MOU
with the Public Complaints Bureau (PCB), Malaysia and Western Australian

Ombudsman, and Commonwealth of Australia.
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Performance of the Office of the Ombudsman

In the fiscal year of 2018, the Office of the Ombudsman, an agency mandated
to cover administrative functions and facilitate the Ombudsman’s performance
of duties, was allocated the annual budget of 263,632,400 Thai Baht - marking
a reduction from the 2017 fiscal year by 1.10 percent. The total expenditure
of the Office for the 2018 fiscal year remained at 253,109,731.40 Thai Baht,
representing 96.01 percent of the allocated budget.

At present, the Office of the Ombudsman conducts its activities in accordance
with its 2018 fiscal year’s action plan, for which it jointly has developed key
performance indicators (KPI) with the Budget Bureau. Such factors measure
the outcome of work based on fundamental plan of public management
development including strategic planning (integrated anti-corruption strategy).
It should be stressed that the Ombudsman has achieved all indicators during

this fiscal year.

In terms of organisational management quality in the 2018 fiscal year,
the office of the Ombudsman underwent the Integrity and Transparency
Assessment (ITA) and achieved the score of 89.04 points, which made it rank
third among all independent organs. This development surely serves as crucial
support for the Ombudsman’s mission to render justice for the people and
promote good governance in public administration, achieving the Ombudsman
vision in becoming a “principal public oversight mechanism to ensure fairness

for the nation”.
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