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Executive summary
“Thailand’s Legal Preparation for the ASEAN Community”

As an organization which supports the legislative procedure, the Secretariat of
the House of Representatives requires legal researches to assist the adoption and
implementation of international legal instruments, particularly the binding legal
instruments under the ASEAN Community. The ASEAN Community Center under the
Secretariat of the House of Representatives realizes the significance of legal researches
to contrive Thailand for the implementation of the ASEAN Community obligations.
Furthermore, the study on legal harmonization in the ASEAN Member States can serve
the ASEAN Community to achieve its goals.

This research paper has explored the ASEAN critical issues which cross over
three pillars of the ASEAN Community and selected the consumer protection in e-
commerce to be a case study of the ASEAN legal harmonization. The amount of
internet users in ASEAN has reached 199-million persons. Its e-commerce markets can
expand due to the ASEAN ICT Masterplan 2020 and the e-ASEAN Framework Agreement
which put in place the e-commerce development strategies such as the strengthening
of consumer trust in online shopping. Therefore, the study on consumer protection in
e-commerce serves the purpose stipulated in ASEAN Vision 2025 to establish a
common ASEAN consumer protection framework through higher levels of consumer
protection legislation.

The purposes of the study include (1) to strengthen the partnership
collaboration between the Secretariat and its partners to conduct the legal research
and encourage the participation of the Secretariat personnel in the conduct of legal
research whereas the output of the research can be utilized for the operation of the
Seéretariat, (2) to fortify the role of the ASEAN Community Center under the Secretariat
as an ASEAN legal information center, (3) to present the output of the research at the
Parliamentary ASEAN Community Forum and propose the appropriate method to
develop Thailand’s domestic law for the legal harmonization among ASEAN countries
for the benefit of the ASEAN Community.

The scope of the research consists of (1) to study the theory on the relationship
between domestic law and international law and the harmonization of law, (2) to
analyze the legal harmonization for the ASEAN Community from ASEAN Charter, ASEAN
Community Blueprint or related documents for selecting the study issue, (3) to analyze
the selected issue “the consumer protection in e-commerce” which is composed of



the global and regional e-commerce trend, the cross-cutting sphere of the consumer
protection in e-commerce in three pillars (APSC, AEC, ASCC) of the ASEAN Community
and the concept of the consumer protection on ASEAN e-commerce, (4) to explore
and analyze the consumer protection in e-commerce in Thailand, Malaysia and
Vietnam, (5) to synthesize the appropriate method to harmonize the law on the
consumer protection in ASEAN based on the international best practice, (6) to arrange
the focus group meeting to incorporate the important issues for the formulation of
policy recommendations, (7) to formulate the recommendation for the development
of Thailand’s domestic law on consumer protection in e-commerce by taking into
consideration the National Reform Agenda and the legal readiness of Thailand for the
operation of the ASEAN Community.

The study finds that the traditional legal harmonization aims to harmonize the
incompatible domestic laws within a country. However, in the 20" century, the scope
of legal harmonization has been broadened to cover the inter-state harmonization as
a result of the expansion of international trade and disperse of political regimes. The
emergence of international trade has intensified the disperse of international legal
harmonization. When there exists a diversity of rules governing international trade, the
transaction costs certainly escalate. The higher cost is a disadvantage for businesses’
competitiveness. Consequently, countries agreed to conclude international
agreements by which the state parties undertake to transform their obligations into
domestic laws. The domestic laws of each state party, therefore, were harmonized.
Furthermore, the establishment of international organizations such as the Hague
Conference on Private International Law, the United Nations Commission on
International Trade Law (UNCITRAL) and the International Institute for the Unification
of Private Law (UNIDROIT) whose task aim at realizing a model law for countries to
adopt is another choice for the harmonization of laws. However, it is obligatory to have
a limit in the scope and degree for the harmonization of laws. These thoughts are
categorized into 2 groups: the minimalist approach and the maximalist approach. The
first one acknowledges diversity in the legal systems of different jurisdictions and
considers that the harmonization of laws shall be limited to the extent that the scopes
actually need to be synchronized, while the maximalist approach believes that the
harmonization of laws with a limited scope is not able to achieve the goal to diminish
the incompatibility of laws.

ASEAN was inaugurated by the Bangkok Declaration on 8 August 1967. The
ASEAN Charter which is the constitution of the ASEAN Community does not formulate

Ben



its own distinctive legislative regime. The relationship of the ASEAN Community and its
members, accordingly, is based on the international law system. In other words, the
member countries of the ASEAN Community are only bound by the treaties concluded
among them. Any instruments issued by the ASEAN Secretariat or other organs cannot
render any legal obligation for the member countries to comply. Accordingly, the
harmonization of laws for the ASEAN Community needs to begin with the conclusion
of treaties. At the moment, the ASEAN member states have concluded a high number
of international agreements which are divided into 2 groups: (1) the international
agreements with binding force, for instance; the ASEAN Comprehensive Investment
Agreement (ACIA) and the ASEAN Framework Agreement on Services (AFAS), (2) the
agreements which reflect the political will of the ASEAN member states but does not
constitute a legal obligation for its members such as the ASEAN Political and Security
Community Blueprint 2025.

According to the ASEAN Community Blueprint 2007 and the ASEAN Community
Blueprint 2025, the ASEAN Economic Community (AEC) aspires to become a
competitive economic region with equitable economic development among its
members. The thriving e-commerce is one of the core strategies to achieve its
ambitious goal. The e-commerce market in the ASEAN region has its potential owing
to its “mobile moment”, with the majority of internet traffic coming from mobile
devices with the rollout of 3G and more affordable devices. However, there is an
outstanding gap of ICT infrastructure between the ASEAN member countries. Hence,
the ASEAN members have signed the e-ASEAN Framework Agreement to impose
obligations for its signatory states to create an ecosystem for e-commerce to thrive.
One of its strategies includes the strengthening of consumer trust in online shopping.
The manner in which online shopping or e-commerce is conducted is different from
traditional transactions as it is more sophisticated, thus exposing and increasing
consumer vulnerability to unfair trade practices. As a consequence, the e-ASEAN
Framework Agreement prescribed the obligation of the parties to adopt electronic
commerce regulatory and legislative frameworks that create trust and confidence
based on international norms. We find that the legislative framework on e-commerce
consumer protection in Malaysia, Thailand and Vietnam is based on international
norms such as the UNCITRAL Model law on Electronic Commerce 1996 and the OECD
Guideline for Consumer Protection in the Context of Electronic Commerce 1999. The
OECD Guideline defines that consumers in e-commerce should be afforded transparent
and effective consumer protection that is not less than the level of protection afforded
in other forms of commerce. Moreover, fair business, advertising and marketing



practices are required. Additionally, the business operators shall provide accurate, clear
and easily accessible information about products/services sold, as well as, the
identification of themselves. The online payment shall be a secured payment. The
personal information of consumers shall be protected and utilized to the extent of
the consumers’ permission. The consumers shall have access to an effective dispute
settlement.

Despite the conformity of the legislative framework with the OECD Guideline,
the level of consumer protection in Thailand is less protective than in Vietnam and
Malaysia, particularly in the pre-contractual state and with regard to the right to rescind
a contract. Thailand’s legislation does not explicitly impose the duty for business
operators to provide information during the pre-contractual state. Considering the
legislation of Vietnam and Malaysia, Vietnam imposes strict conditions on the
information that must be provided by business operators, whilst Malaysia prescribes
the right of consumers to be informed in accordance with the minimum standard of
the OECD Guideline. However, the level of e-commerce consumer protection of both
Vietnam and Malaysia is not equivalent to the strict law of the European Union.
Regarding the right to rescind a contract, Thailand and Malaysia have the same
legislative framework that consumers can rescind a contract without a reason for
rescission. However, the Direct Selling and Direct Marketing Act of Thailand neither
addresses any obligation of both consumers and business operators after the rescission
of a contract nor does it consider the special characteristics of sales of digital content.

Undeniably, Thailand’s legislative framework does not provide a sufficient level
of consumer protection in e-commerce. Legislative reform needs to start with the right
of consumers to be informed and the right to rescind a contract. We propose that the
Direct Selling and Direct Marketing Act should lift the level of consumer protection,
especially with the regard to the right to be informed. Chapter 3 of this Act should
provide for the specific and detailed information that must be provided by e-
commerce business operators. Moreover, new provisions on the right of e-consumers
to rescind the contract should be incorporated into the Act, taking into consideration
the special nature of e-commerce. Altematively, existing provisions of Articles 33-36 of
the Act should be revised to strengthen consumer protection, by including essential
details such as the calculation of the prescription period and the result of the

rescission.

Legislative reform on consumer protection in e-commerce does not only
prepare Thailand for the operation of the ASEAN Community, but also galvanizes



Thailand’s e-commerce in achieving its aims in accordance with the Digital Thailand
Plan 2016 and Agenda 31 of the National Reform Agenda: consumer protection. The
problems of insufficient information disclosure and enforcement of consumer rights
are at the heart of 21* century consumer protection. Further improvement of the
existing regulations is needed to provide a baseline of national consumer protection
in e-commerce so as to strengthen consumer confidence as well as to ensure

adequate protection for the e-consumers.

At the same time, legislative reform on consumer protection in e-commerce
diminishes the obstacles of the scattered legislative framework in cross-border online
transactions so as to make the ASEAN Community to be a dynamic single market and
production base. In this regard, the ASEAN Committee on Consumer Protection should
play a significant role in enforcing the rights of consumers in e-commerce.
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“ Ibid : 61.

“* Fernando Gomez and Juan Jose Ganuza, “An Economic Analysis of Harmonization Regimes: Full Harmonisation, Minimum
Harmonisation or Optional Instrument” [online], Retrieved from,
http://ec.europa.ew/justice/news/consulting_public/0052/contributions/166_en.pdf, [12 May 2016] : 17

= Ibid : 18.
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°¢ eMarketer, (2014), Worldwide Ecommerce Sales to Increase Nearly 20% in 2014 [online], Retrieved from
http://www.emarketer.com/Article/Worldwide-Ecommerce-Sales-increase-Nearly-20-014/1011039 [July 15, 2016].
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Cluster 1 Cluster 2 Cluster 3
% of Internet Majority access (Above | Partial access (25%-45%) | Low access (1%-20%)
Users (2013) 60%) '
® Singapore (SG): 73% | ® Thailand (TH): 29% ® Indonesia (ID): 16%
® Malaysia (MY): 67% | ® Philippines (PH): 37% ® Lao PDR (LA): 13%
® Brunei Darussalam ® Vietnam (VN): 449% ® Cambodia (KH): 6%
(BR): 65% ® Myanmar (MM): 1%
Country income | @ SG: High-income ® TH: Upper-middle ® |D: Lower-middle
classification (USD 78,744) (USD 14,390) (USD 9,559)
(GDP per capita, | o gR: High-income ® PH: L ower-middle | ®LA: Low-income
PPP current (USD 71,759) (USD 6,533) (USD 4,812)
intemational 5) | g MY: Upper-middle ® VM: Lower-middle - ® KH: Low-income
(USD 23,298) ; (USD 5,293) (USD 3,042)
® MM: Low-income
(USD 868%)

fi317; World Bank Indication, e Sufuain http://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD
e : *There isn’t yet an official PPP value for Myanmar’s income, so current price was used
instead
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“' Quimbo, R. N. S, (2004), “The E-ASEAN Legal Framework and its Challenges” in Harmonized
Development of Legal and Regulatory Systems for E-=Commerce in ASIA and the Pacific: Current Challenges
and Capacity-Building Needs, New York: United Nations: 81-90, pp. 86-87.

“ |bid., p. 87.
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i1 ASEAN Economic Community Blueprint, Strategic Schedule for ASEAN Economic Community

weuudunleo®i w.A. eeda (ASEAN ICT Masterplan 2015)
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(Develop a framework to facilitate transparent and harmonized ICT regulations)®>®

@5 ASEAN ICT Master Plan 2015, [online], Retrieved from
http://www.asean.ore/storage/images/2015/December/telmin/ASEAN%20ICT%20Completion%20Report.pdf, [July
20, 2016], p. 6.
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== Article 6 Protection of consumers’ information
1. Consumers’ information is protected in entering transactions of purchase, use of goods or services, unless authorized agencies make
requirement.
2. In case of necessity to collect, use, hand over the consumer’s information of consumers, business individual, organization shall have
obligation:
a) To disclose to consumers the purpose of collecting and using personal information of the latter before doing such things;
b) To use the received information for the purpose that must be disclosed and consented in advance by consumers;
) To ensure the safety, integrity and preciseness. of consumer’s personal information during process of collecting, using,
keeping and handing over it;
d) To take measures to update and adjust the recelved information if the consumers discover it incorrect;
d) To transfer the received information to the third party only after obtaining the consent of the concerned consumers except in cases
provided by law.
=<¥ Article 3 Interpretation of terms

In this Decree, the following terms shall be construed as follows:
1. Private secrets of consumers are information that satisfies all of the following conditions:
a) The information is related to the consumer personally;
b) The information has been applied security measures by the consumer or related organizations and individuals;
b) The information to which the security measures have been applied by the consumer or related organizations and individuals
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2~ Declaration of a contract term invalid shall be made in accordance with civil law.

=“Article 11 Violations of registration of form-based contracts, general transaction conditions
1. A fine of from 50,000,000 VND to 70,000,000 VND for one of the following acts of violations:

a) Not registering or re-registering the form-based contract, general transaction conditions at the State management agency
competent to protect consumer’s rights as regulated;

b) Not informing the consumer of the change in form-based contracts, general transaction conditions.
2. Remedies:

a) Being compelled to register, re-register the form-based contract, general transaction conditions in cases of acts of violations
stipulated in Point a Clause 1 of this Article;

b) Being compelled to inform the consumer of the change in form-based contracts, general transaction conditions in cases of
acts of violations in Point b Clause 1 of this Article,

Article 14 The act of concluding a contract or general transaction conditions with the consumers that contain invalid terms

1. A fine of from 10,000,000 VND to 20,000,000 VND shall be imposed on trading organizations and individuals concluding contracts with
consumers that contain invalid terms under the law provisions on consumers’ right protection.

2. A fine of from 30,000,000 VND to 50,000,000 VND for the acts of violations stipulated in Clause 1 of this Article in case the relevant
contract is a form-based contract or genéral transaction conditions.

3. A fine of 50,000,000 VND to 70,000,000 VND for the acts of violations stipulated in Clause 2 of this Article in case the violations are
committed in 02 provinces, cities or more.

4, Remedies:
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a) Being compelled to amend the contract, general transaction conditions;

b) Being compelled to remit to illegal profits earned from administrative violation regarding the acts of violations stipulated in
Clauses 1, 2 & 3 of this Article.
=== Article 21 Violations of the provisions of transaction evidence
1. A fine of frorn 500,000 VND to 1,000.000 VND shall be imposed on trading oreanizations and individuals that commit one of the following
acts of violations:

a) Not providing the consumer with invoices or vouchers and documents relating to transactions under the provisions of law
or requested by consumers;

b) Not allowing consumers to access, download, archive and print invoices, vouchers and documents in case of electronic
transactions.
2. Remedies:

a) Being compelled to provide the consumer with invoices or vouchers and documents relating to transactions stipulated in
Point a Clause 1 of this Article;

b) Being compelled to allow consumers to access, download, and store and print invoices, vouchers and documents regarding
the acts of violations stipulated in Point b Clause 1 of this Article.
= Article 26 Acts of not observing the request by state administration agencies of consumers’ right protection
1. A fine of 5,000,000 VND to 10,000,000 VND shall be imposed on trading organizations and individuals, social organizations that fail to
explain or to provide information and evidence as requested by state administration agencies for consumers’ right protection.
2. Remedies:
Being compelled to explain or fully provide information and material regarding the acts of violations stipulated in Clause 1 of this Article.
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< Article 22 Act of disturbing the consumer

1. A fine of from 10.000.000 VND t020.000.000 VND shall be imposed on trading organizations and individuals that commit one of the

following acts of violations:

a) Disturbing the consumer through the marketing of goods and/or services twice or more against the consumer’s will;

b) Obstructing of affecting usual works or activities of the consumer.

2. Additional sanctions:

Confiscating the exhibits and/or means used to commit the acts of violations stipulated in Clause 1 of this Article.

< Article 23 Act of forcing the consumer

1. A fine of from 10,000,000 VND to 30,000,000 VND shall be imposed on trading organizations and individuals that force the consumer

through committing one of the following acts of violations:

* a) Using force, threatening to use force or other means to cause damage to the life, health, honor, prestige, dignity and property

of consumers to force them engage in the transaction;

b) Taking advantage of the consumers’ difficult situations or taking advantage of natural disasters and diseases to force the

transaction.
2. Additional sanctions:

Confiscating the exhibits and/or means used to commit the acts of violations stipulated in Clause 1 of this Article.

3. Remedies:

Being compelled to remit to the state budget illegal profits earned from acts of administrative violation stipulated in Clause 1 of this

Article.

loxa

Article 19 Violations of liability for recalling defective goods

1. A fine of from 10,000,000 VND t030,000.000 VND shall be imposed on organizations and individuals exporting, importing goods that

commit the following acts:

a) Not taking necessary measures to stop the supply of defective goods in the market;

b) Not recalling defective goods consistently with the publicly-informed content or not paying the expenses arising during the

recall.

2. A fine of from 30,000,000 VND t050,000,000 VND shall be imposed on organizations. and individuals exporting, importing goods that

commit the following acts:

a) Not publicly informing about the defective goods and the recall of such goods;

b) Not reporting the results of the recall of defective goods to the state competent agencies of consumers’ right protection in
accordance with Clause 4 Article 22 of the Law on consumers’ right protection.

3. Remedies:
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a) Being compelled to repair or recall defective goods regarding the acts of violations stipulated in Clause 1of this Article;

b) Being compelled to announce publicly or make reports under provisions of law regarding the acts of viotations Clause 2 of
this Article. )
**% Article 18 Violations regarding liability for warranty of goods, components and accessories
1. A fine of from 5.000.000 VND to 10.000.000 VND shall be imposed on trading organizations and individuals liable for the warranty, of
goods, components and accessories that violate one of the following obligations:

a) Not providing the consumers with the warranty receipts specifying the term and conditions of the warranty;

b) Not providing the consumers with similar goods, components or accessories for temporary use or not providing other forms
of settlement accepted by consumers during the warranty,

¢) Not providing the customers with new and similar goods, components or accessories or take back goods, components or
accessories and refund the consumers in the case the time for warranty i runs out while the error is still unable to be solved.

d) Not providing the customers with new and similar goods, components or accessories, or take back the goods and refund
the consumers in the case the error is still unable to be solved after 3 times of repairs under the warranty;

dd) Not paying the cost of the repairs and transport of goods, components or accessories to the place of warranty, and from
the place of warranty to the consumer’s residence.

e) Denying responsibility for the warranty of goods, components or accessories even when other organizations or individuals
have been authorized to perform the warranty.
2. A fine of 10,000,000 VND to 20,000,000 VND for one of the acts of violations stipulated in Clause 1 of this Article as to goods, components
and accessories with the value of from 20,000,000 VND to 50,000,000 dong.
3. A fine of 20,000,000 VND to 30,000,000 VND for one of the acts of violations stipulated in Clause 1 of this Article for goods, components
and accessories worth from 50,000,000 VND to 100,000,000 dong
4. A fine of 30,000,000 VND to 40,000,000 VND for one of the acts of violations stipulated in Clause 1 of this for goods, components and
‘accessories worth from 100,000,000 VND to 500,000,000 dong.
5. A fine of 40,000,000 VND to 50,000,000 VND for one of the acts of violations stipulated in Clause 1 of this Article for goods, components
and accessories worth from 500,000,000 VND to one billion dong.
6. A fine of 50,000,000 VND to 60,000,000 VND for one of the acts of violations stipulated in Clause 1 of this Article for goods, components
and accessories worth from 1 billion VND to two billion dong
7. A fine of 60,000,000 VND to 70,000,000 VND for one of the acts of violations stipulated in Clause 1 of this for goods, components and
accessories worth from two billion VND or more.
8. Remedies:
Being compelled to fully implement warranty obligations as committed or as prescribed by law regarding the acts of violations stipulated
in Clauses 1, 2, 3, 4, 5, 6 and 7 of this Article.
= Article 25 Acts of trading goods and services of low quality .
1. Trading organizations and individuals providing goods and service of low quality that violate the consumers’ right shall be sanctioned
in accordance with the Government's Decree No. 54/2009/ND-CP of July 05, 2009 providing for administrative sanctions against violations
of standards, metrology, product and goods quality.
2. A fine of from 50,000,000 VND t070.000.000 VND for acts of violations stipulated in Clause 1 of this Article in the following cases:
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¢ Decree No.52/2013/ND-CP on E-commerce

Article 41 Responsibilities of traders or organizations providing online promotion services

1. To register the set-up of online promotion service provision websites as prescribed in Section 2, Chapter IV of this Decree.

2. To comply with provisions of the Commercial Law and relevant laws on promotional activities.

3. To comply with provisions on protection of customer’s personal information in Section 1, Chapter V of this Decree.

4. To comply with provisions in Section 2, Chapter Il of this Decree if the website has the online ordering function for goods vouchers and
service vouchers or frequent customer cards.

5. To comply with provisions in Section 2, Chapter V of this Decree if the website has the online payment function.

6. To fully publish contents specified in Article 40 of this Decree in each promotional information posted on their websites.

7. To develop and publish on their website the regulations on operation and comply with provisions in Article 38 of this Decree.

8. To develop and publish on their website the mechanism of receipt and settlement of customer’s complaints about quality of goods
or services promoted or goods or services used for promotion,

9. To take responsibility of the third party in providing information on goods or services for consumers in accordance with the Law on
Protection of Consumer Interests,

10. To pay compensations to customers if the goods vouchers, service vouchers or frequent customer cards that they have issued are
denied by their partners contrary to the conditions published on their websites or on those goods vouchers, service vouchers or frequent
customer cards.
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