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Investigation Reform in Thailand

Dr. Namtaee Meeboonsalang
Abstract

The Thailand’s criminal justice systems are in crisis and considered under
international standards in term of the rule of law. According to the current Thai criminal
procedure law, merely police officer is in charge for collecting all evidence at the crime-
screen and through the course of the investigation process starting from crime-screen
examination, arresting the suspect, seeking criminal warrant, accusation, interrogation
and investigation. As such a monopoly system resulting in significant evidences are
easily contaminated. Evidence distortions by officers are routinely executed. All the
prosecutor can do is just waiting for the submitted file. It have been said that Thai
prosecutor is in charge for reading novel or story made by police. These cost innocent
people have been accused and convicted for the crimes they did not commit. On the

other hand, criminals are at large.

The police system is considered in crisis as well. Now a day, polices execute
their duty under the high pressures coming around. They need a lot of money to
materialize their higher promotion. Bribery from illegal businesses is the vital source of
money. Not only under money pressure, but police also must to perform their duty in
favor of politician because politician is responsible for police’s remove and promotion. As
a result, Thailand criminal justice system needs to be reformed. Prosecutors must be in
charge for all investigation process at the beginning of the case as well. Empowering
prosecutors to collect all needed evidence by themselves, checking the arrest of the
suspect, approval for seeking criminal warrant, responsible for accusation and charge,

involving in interrogation and investigation are vital processes 'in order to check and



balance police’s performance together with preventing evidence tampering at the crime-
screen. Furthermore, prosecutor’'s knowing of evidence of the case can prevent evidence
distortion which might be order or pressure from political influence. Without political
pressure and influence of money, polices can execute their jobs independently and finally

justice will be served.
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1 Treaty of Friendship and Commerce between Siam and Great Britain (Signed at Bangkok, April 18,
1855)

Article Il “The interests of all British subjects coming to Siam shall be placed under the regulation
and control of a Consul, who will be appointed to reside at Bangkok. He will himself conform to, and
will enforce the observance by British subjects of all the provisions of this Treaty, and such of the
former Treaty negotiated by Captain Burney in 1826 as shall still remain in operation. He shall also
give effect to all rules or regulations that are now or may hereafter be enacted for the government of
British subjects in Siam, the conduct of their trade, and for the prevention of violations of the laws of
Siam. Any disputes arising between Siamese and British subjects shall be heard and determined by
the Consul, in conjunction with the proper Siamese officers; and criminal offences will be punished,
in the case of English offenders, by the Consul, according to English laws, and in the case of
Siamese offenders, by their own laws, through the Siamese authorities. But the Consul shall not
interfere in any matters referring solely to Siamese, neither will the Siamese authorities interfere in

questions which only concern the subjects of Her Britannic Majesty....”
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2 Aristotle was the first one in asserting the idea of natural law, in his work “Politics” saying: “a
person becomes slave or free only by law, human beings do not differ at all by the nature of
mankind.”

3Sir Mathew Hale, the Chief Justice of King’s Bench (1671-76), set out 18 tenets for dispensing of
justice. The sixth tenet read as follows,

“That | suffer not myself to be possessed with any judgment at all till the whole business of both

parties be heard.”
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¢ The European Convention on Human Rights (ECHR) 1953 Article 6 Rights to a fair trial.....
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° Sir Willam Blackstone 1765 “Berter that ten guilty persons escape than that one innocent suffer”
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" FRENCH DECLARATION OF HUMAN AND CIVIC RIGHTS (26 August 1789)
Article 9
As every man is presumed innocent until he has been declared guilty, if it should be
considered necessary to arrest him, any undue harshness that is not required to secure his
person must be severely curbed by Law.
s VAN BOCKEL, Willem Bastiaan, The Ne Bis in Idem Principle in EU Law, Kluwer Law
International, 2010 http://cadmus.eui.eu/handle/1814/14641
° Universal Declaration of Human Rights 1948
Article 11
(1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty
according to law in a public trial at which he has had all the guarantees necessary for his defence.
° International Covenant on Civil and Political Rights Article 14 (7)

No one shall be liable to be tried or punished again for an offence for which he has already

been finally convicted or acquitted in accordance with the law and penal procedure of each country.
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" Code for Crown Prosecutors UK
The Full Code Test

1. The Full Code Test has two stages:
(i) the evidential stage; followed by
(i) (i) the public interest stage

2 Code for Crown Prosecutors UK
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4.4 Prosecutors must be satisfied that there is sufficient evidence to provide a realistic prospect of
conviction against each suspect on each charge. They must consider what the defence case may
be, and how it is likely to affect the prospects of conviction. A case which does not pass the

evidential stage must not proceed, no matter how serious or-sensitive it may be.
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" The Criminal Procedure Code of the French Republic
Article 19

Judicial police officers are required to notify the district prosecutor forthwith of the felonies,
misdemeanours and petty offences of which they have knowledge. As soon as their operations are
concluded, they must send him the original copy as well as a certified copy of the official records
they have drafted. Any document or other instrument related to the offence is sent to him at the
same time; the articles seized are held at his disposal.

Official records must state the capacity as officer of the judicial police of the person who
drew them up.
Article 21-2  Without prejudice to the duty to account to the mayor which they owe under article

21, municipal police agents must immediately report any felony, misdemeanour or petty offence of
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which he is informed to any judicial police officer of the national police or of the gendarmerie
territorially competent.

They simultaneously send their reports and official records without delay to the mayor and,
through the officers of the judicial police mentioned in the previous subsection, to the district
prosecutor.
14The Criminal Procedure Code of the French Republic

Article 21-2  Without prejudice to the duty to account to the mayor which they owe under
article 21, municipal police agents must immediately report any felony, misdemeanour or petty
offence of which he is informed to any judicial police officer of the national police or of the
gendarmerie territorially competent.

They simultaneously send their reports and official records without delay to the mayor and,
through the officers of the judicial police mentioned in the previous subsection, to the district
prosecutor.

15 Code of Criminal Procedure of German
Section 163 (Duties of the Police)

(1) The authorities and officials in the police force shall investigate criminal offences and shall
take all measures that may not be deferred...

(2) The authorities and officials in the police force shall transmit their records to the public

prosecution office without delay.
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" The police may approach the CPS for early investigative advice during their investigation. This will
happen in all cases involving a death, rape or other serious sexual offence but can also occur in any
case where a police supervisor considers it would be of assistance in helping to determine the
evidence that will be required to support a prosecution or to decide if a case can proceed to court.

https://www.cps.gov.uk/victims-witnesses
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" Chapter 2, ART. 2.01., Code of Criminal Procedure of Texas, the duties of District Attorneys:

Each district attorney shall represent the State in all criminal cases in the district courts of his district and in
appeals therefrom, except in cases where he has been, before his election, employed adversely. When any
criminal proceeding is had before an examining court in his district or before a judge upon habeas corpus,
and he is notified of the same, and is at the time within his district, he shall represent the State therein,
unless prevented by other official duties. It shall be the primary duty of all prosecuting attorneys, including
any special prosecutors, not to convict, but to see that justice is done. They shall not suppress facts or
secrete witnesses capable of establishing the innocence of the accused.

18The Committee of Ministers of the Council of Europe Rec (2000)19

26 Public prosecutors should ensure equality before the law, and make themselves aware of all relevant
circumstances including those affecting the suspect, irrespective of whether they are to the latter's
advantage or disadvantage.

28 Public prosecutors should not present evidence against suspects that they know or believe on
reasonable grounds was obtained through recourse to methods which are contrary to the law. In cases of
any doubt, public prosecutors should ask the court to rule on the admissibility of such evidence.

29 Public prosecutors should seek to safeguard the principle of equality of arms, in particular by disclosing
to the other parties — save where otherwise provided in the law. = any information which they possess

which may affect the justice of the proceedings.
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* The U.S. Constitution Amendment VI
“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial...”
After arrest, typically require the prosecutor to decide within 72 hours which charges, if any, will be
filed. Many states adhere to this 72-hour limit.
* Criminal Procedure Act Of NORWAY

Section 83 ;
Once investigations for a case are completed, the prosecuting authority files charges when it
believes that the person charged should be tried for the actions he is charged for. At that time, the
person is given the status of accused in the case.

?' 18 U.S. Code § 3161 — Time limits and exclusions
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(b) Any information or indictment charging an individual with the commission of an offense
shall be filed within thirty days from the date on which such individual was arrested or served with a
summons in connection with such charges.
2 The Code of Criminal Procedure of Japan
Article 208 “When a public prosecutor has not instituted prosecution against a suspect regarding a
case in which the suspect was detained pursuant to the provisions of the preceding Article within ten
days of the request for detention, he/she shall immediately release the suspect..”
% International Covenant on Civil and Political Rights Adopted in 1966
Article 9

“It shall not be the general rule that persons awaiting trial shall be detained in custody....”



4. NIVBRAYDIY
\WaduatasiniaInwuazasnulzmauanmsldduwnaizlunisdu n133u ns

P3lapdizay N1300NRINLAIYIA JIABINIUNITATIVROUUAZORIRIINAIILITUEU 9

1 A 1 wAa v Y A o L ¥ o Q >
ﬂmaﬂanauaﬂﬂmaawummnma L%’}Vi%’}ﬂ(‘9’1']5"3‘1]71]3Gladvlﬂ‘iﬂﬂ']‘iiﬂiﬂdiﬂﬂE]Elﬂ']‘i

w A

Tugrwzdunusy wazdinnifisviaravlunisdiafiionsregouinaduannis
(Probable cause) lumsltdrwaldsumudnfisinmwuasdsemowmiaton lasdssina

AWIZALNINIEUNTIEARINNTANANIBRANTIB TN BINNIER TN IR A B

]
%

dll A 125 [l = Qs ~ 1 (% %] VXY
am’m‘wamwa%msmmﬂmah LTULA D ﬂiJ‘].liZLﬂﬁi]Jul!% mwaamiﬁmqmmg AN

RIRYD NIV DININ TN LU FINIINANL BN TN 0IA A AN WA LT W DIWANTIR 1812

> 1

‘mﬁﬂLﬁmvlﬁua:ﬁmmaﬁwLﬂuﬁa:ﬁaamuqumQ”aaaaé'ﬂ"lfj” AUNNIRINIINVORNLUIA

2 Federal Rules of Criminal Procedure TITLE Il. PRELIMINARY PROCEEDINGS, Rule 4. Arrest
Warrant or Summons on a Complaint

1. a) Issuance. If the complaint or one or more affidavits filed with the complaint establish
probable cause to believe that an offense has been committed and that the defendant committed it,
the judge must issue an arrest warrant to an officer authorized to execute it. At the request of an
attorney for the government...

2. “Warrants may not be issued except on probable cause," and prior approval of the
prosecutor is required.”

3. “The procedures used by prosecutors to insure that warrants are issued only on

sufficient evidence...”

2 Frank William Miller and Lawrence P. Tiffany Prosecutor Dominance of the Warrant Decision: A

Study of Current Practices, Washington University Law Review, Volume 1964, Issue 1
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2 The Code of Criminal Procedure of Japan Article 206

(1) When unavoidable circumstances prevent a public prosecutor or a judicial police officer from
complying with the time limitations set forth in the preceding three

Articles, a public prosecutor may, showing prima facie evidence, request a judge to detain the
suspect.

27OnIy the prosecutor has the authority to request the issuance of a warrant to the court. Thus, the
judicial police officer must submit a request for the issuance of a warrant to the prosecutor, not

directly to the court. http://www.moj.go.kr/HP/ENG/eng 02/eng 2040.jsp , November 28, 2018

% The Universal Declaration of Human Rights 1948
Article 9.

No one shall be subjected to arbitrary arrest, detention or exile.


http://www.moj.go.kr/HP/ENG/eng_02/eng_2040.jsp
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2 International Covenant on Civil and Political Rights 1966

Article 9

(3). Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or
other officer authorized by law to exercise judicial power

% The Criminal Procedure Code of the French Republic

Article 41 The district prosecutor supervises police custody measures. He visits the places
where persons are held whenever he considers this to be necessary....

Article 63 A judicial police officer may, where this is necessary for an inquiry, arrest and
detain any person against whom there exist one or more plausible reasons to suspect that they have
committed or attempted to commit an offence. At the beginning of the arrest and detention he
informs the district prosecutor.

The person so placed in custody may not be held for more than twenty-four hours. However,
the detention may be extended for a further period of up to twenty-four hours on the written
authorisation of the district prosecutor. The district prosecutor may make this authorisation
conditional on the prior production before him of the person detained.

o The Code of Criminal Procedure of Japan

Article 202
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When a public prosecutor's assistant officer or a judicial police constable has arrested a
suspect upon an arrest warrant, the former shall immediately bring the suspect to a public
prosecutor
Article 203

“When a judicial police officer has arrested a suspect upon an arrest warrant ...... shall carry
out the procedure of referring the suspect together with the documents and articles of evidence to a
public prosecutor within 48 hours of the suspect being placed under physical restraint when he/she
believes that it is necessary to detain the suspect..”

% 18 U.S. Code § 3161 - Time limits and exclusions

(b) Any information or indictment charging an individual with the commission of an offense
shall be filed within thirty days from the date on which such individual was arrested or served with a
summons in connection with such charges.

* If the prosecutor arrests a suspect without a warrant, the prosecutor must file a request for a
warrant within 48 hours, or the prosecutor must release the suspect immediately.

http://www.moj.go.kr/HP/ENG/eng 02/eng 2040.jsp , November 28, 2018
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34
The judicial police officer can investigate cases under the supervision of the prosecutor. There are

two different judicial police officers: general judicial police officers, who deal with criminal cases in

general; special judicial police officers, who handle the specific types of cases set out in the relevant

laws. http://www.moj.go.kr/HP/ENG/eng 02/eng 2040.jsp
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In the case of complex offenses and white-collar crimes, such as corruption of public officers,
economic offenses, narcotics offenses, environmental offenses, organized crimes, tax evasions, and
police misconducts, the prosecutor normally initiates the investigation ex officio or without prior

investigation by the judicial police officer. http://www.moj.go.kr/HP/ENG/eng 02/eng 2040.jsp



http://www.moj.go.kr/HP/ENG/eng_02/eng_2040.jsp

nMsdavdInaIaunITUsEINAELW

lagUn@idwinaudirazesdduamuniniizunisauaiuadong ldnndsznn
wazlunmsd Juazidumszninnvasdrimalunssausiuians Linudaduisdsznn v

adiianuANulaeadn1nzis Adouanda AfauATEILININ WINKNBNL] TG

o

winnsaulrnguanaludesnazasmiissudis 9 mainwiswadusingausin

sedmnlasassnessnsialaglidasdslnansandadslamszianaubarony

wazgwg lwngrananwn i miiiansIvaLua
ad a dl [ 1 Y A &

audszadanguuneiiinnTaanuaigrvesdssinadyuldldvygadunts
tiaulidunisdasimssaumunnad wdminiduwihdianuiududuonissansariing
sauaIuldenanasluanufanniszian nanalddidonsidwaninnluniseuaiu
atatvlddrnaudlunmedjufdunainazaeuaiuanizadnddn 1w addan sy
¥a AAMEAINT WAZAAMINIEINANUAANINULATEEND HaNNIITWINIBTINNT
U3zd#1%nua8ns (Public prosecutor's assistant officer) 13130YINANIRALEIW LB

v o o o v A o 2 @ A o AR

lasufaslivimsinNgeuaauanauns 1Ha9NNe8NIREWIIRALEIBLEIARIIEINNTE
NENNIELARNTTBI8ENT IININNITEIFIWIUIINWINIT U RO URIUUAZIINNTTRY
nnd nanalnelasasanndiionis wIeannsnaunissuininizianuiaaaneie
N

)

A A o @) a U A o o o
LNE]Nﬂ'J']NQ']Lﬂ%i%ﬂqiﬂgﬂﬂﬂ%'}ﬂﬁaua?%ﬂi’]\‘]’i)Elﬂ'l'iﬁ']&l'l'iﬂaaﬂﬂ']ﬁ\‘]

Walvansralnanasinderswmaalunisdaudinlacinnsvazaasl)iaaia

[} ¥
o o

AN I



WIWENUEITIILAs LI NN UA TS IR U R IR 9 FTARIFIFIWINANT

Qs

ROURIB LU gInTinewasn1Tnele 48 T2l %é’amm”um;raom INNBWDLNITIZHAIN

1
o >

A o 36 ) (% 1 6 A (%] cu' 'y
maaﬁaaﬂ@mﬂu 10 ‘Vﬂﬂﬁﬂ%’l%ﬂ’]iﬁaﬂﬁ’J%U\‘]VLEJﬁiJHTﬂLLWEIG‘WEIEJElﬂ’]i"ﬂzaﬂl‘ﬁ

Qs

[ninmanwiinIsausuda 1 lunsdingsniadwitaddenusaninduwazdas

§oULINAIHABINIAIOWLIUNIBNTIIROUNLIUARNTINGN ¢ AILAUBIWRNIIUILNTT

U

o A @ A A, o a
NNINENTARNNT T awNzFN g lun1vndsa 1y

NS UAINVDIDUNITUSLINAR AT

a a o< AN .9 Aa ) ) a A o
luadengrdnanilunlilsersyinssundlnesouss 1w adasnas adanalus

v iz nreumulasiws udillalifiann Wafawmganrginsmwldnoau

b v v

. o o v Ada Yo o A o A & a
@aw%ﬂﬂq%aﬂﬂqsuﬂqLﬂuﬂ@'ﬂ&lﬂ’]il"ﬁ q%ﬁﬁ]ﬁ]ﬂq&l%iaﬂﬁuﬂm@]qN(ﬂa\‘]a\‘iaﬂ MnIDLLUAA

U

21 rgInITNBLTIMIamdaliangdindt 18 1 dunisazdasasnnriminfnialugunis

%

ROURIWN WA ‘mné"ﬂmsﬁﬁnsmﬂd’mﬁvlﬂﬁmwaﬁuﬂuﬁaaﬁmsmuqum;j@i”aam

% The Code of Criminal Procedure of Japan
Article 208 “When a public prosecutor has not instituted prosecution against a suspect
regarding a case in which the suspect was detained pursuant to the provisions of the preceding
Article within ten days of the request for detention, he/she shall immediately release the suspect..”
Article 214 “When any person other than a public prosecutor, a public prosecutor's assistant
officer or a judicial police official has arrested a flagrant offender, the arrester shall immediately
deliver him/her to a public prosecutor of a district or local public prosecutors office or to a judicial

police official.”
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37The Swedish Prosecution Authority, the prosecutor leads the preliminary investigation:

The prosecutor conducts the criminal investigations when the victim is less than 18 years old or it is
a case of serious crime, for example murder or an offence against a close relative. The prosecutor is
always in charge of the preliminary investigation when a suspect has been deprived of his/her
liberty, or in other words has been arrested or detained. If the arrest or detention is reversed and the
suspect is released, the police will take over responsibility for leading the preliminary investigation.

https://www.aklagare.se/en/the-legal-process/the-role-of-the-prosecutor/preliminary-

investigation/police-or-prosecutor/

38International Covenant on Civil and Political Rights 1966

Article 9 (5.) Anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation.

% French Republic ; Compensation for detention

Article 149 ; Without prejudice to the application of the provisions of the second and third
paragraphs of article L.781-1 of the code of judicial organisation, a person who has been remanded
in custody during the course of proceedings ended by a decision to drop the case or a discharge or
acquittal decision that has become final has, at his request, the right to full compensation for any

material or moral harm that this detention has caused him.


https://www.aklagare.se/en/the-legal-process/the-role-of-the-prosecutor/preliminary-investigation/police-or-prosecutor/
https://www.aklagare.se/en/the-legal-process/the-role-of-the-prosecutor/preliminary-investigation/police-or-prosecutor/
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